
 
In Reply Refer to:  
08ESMF00-2021-TA-0429 

January 26, 2021 
 

East County Board of Zoning Adjustments  
Attn: Andrew Young 
Alameda County Community Development Department 
224 West Winton, Room 111 
Hayward, California 94544 
andrew.young@acgov.org 

Subject: Comments on the Final Environmental Impact Report (EIR) for Intersect Power’s 
Aramis Solar Energy Generation and Storage Project in the North Livermore Area 
of Alameda County, California 

Dear Andrew Young: 

We, the Sacramento Fish and Wildlife Office of the U.S. Fish and Wildlife Service (Service), are 
writing to you regarding Intersect Power’s proposed Aramis Solar Energy Generation and 
Storage Project (proposed project) which would be located in rural North Livermore, Alameda 
County, California. We understand that the East County Board of Zoning Adjustments certified 
the Final EIR for the proposed project (HELIX Environmental Planning, Inc. 2020b), and a 
Conditional Use Permit was approved on November 24, 2020. The County of Alameda Planning 
Department (County) continues to review the proposed project, and the County’s focus has now 
turned to the four appeals they have received from the proposed project applicant and local 
organizations since the East County Board of Zoning Adjustments approved the proposed project 
on November 24, 2020. The County Board of Supervisors will be holding a hearing in February 
2021 to combine all the appeals together in one hearing and make a decision on approval of the 
proposed project. While we have not had time to fully review or comment on the County’s Final 
EIR, we are submitting comments for the County’s consideration in the upcoming County Board 
of Supervisors’ project approval hearing in February 2021. At issue are the proposed project’s 
effects on the federally listed as threatened California red-legged frog (Rana draytonii), 
threatened Central Distinct Population Segment of the California tiger salamander (Central 
California tiger salamander) (Ambystoma californiense), and endangered San Joaquin kit fox 
(Vulpes macrotis mutica). This response is provided under the authority of the Endangered 
Species Act of 1973, as amended (16 U.S.C. 1531 et seq.) (Act), and in accordance with the 
implementing regulations pertaining to interagency cooperation (50 CFR 402). 

The applicant is applying for a Conditional Use Permit from the County to allow construction of 
a solar energy production (up to 100 megawatts) facility with associated battery storage using 
photovoltaic panels on four privately-owned parcels in the unincorporated North Livermore area 
of Alameda County, approximately 2.25 miles north of the Livermore city limits and Interstate 
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580. The proposed project site includes a 410-acre development area that will result in the 
disturbance of the following habitat types: temporary disturbance of 253.33 acres and permanent 
loss of 14.44 acres of annual grassland habitat, temporary disturbance of 135.09 acres and 
permanent loss of 3.67 acres of dryland grain crop habitat, temporary disturbance of 0.37 acre 
and permanent loss of 0.02 acre of upland swale habitat, and the temporary disturbance of 0.08 
acre of ephemeral stream (HELIX Environmental Planning, Inc. 2020b). The proposed project 
applicant is not seeking any incidental take coverage for listed species from the Service under the 
Act based on the assertion that the project site is low quality habitat and does not contain any 
federally listed species; however, the Final EIR states that the project site could potentially being 
used for dispersal and upland refugia habitat by federally listed species. 

California Red-legged Frog  

There are dozens of occurrences of the California red-legged frog within the frog’s 2-mile 
dispersal distance from the project site (California Department of Fish and Wildlife (CDFW) 
2020). Based on a review of multiple years of aerial photos (1993-2020), there are at least 40 
waterbodies within 1.3 miles of the proposed project site, 12 of which have confirmed breeding 
California red-legged frogs and an additional 19 have the potential to support breeding California 
red-legged frogs (Figure 1 below; copied from K. Swaim, Swaim Biological Incorporated, in litt. 
2020a; CDFW 2020). No barriers to California red-legged frog movement are present between 
the project site and any of the known or potential breeding ponds. The project site is surrounded 
by undeveloped rangeland and dryland farming agricultural land. These types of lands are well 
documented to provide high quality upland foraging, dispersal, sheltering, and aestivation habitat 
for the California red-legged frog. Therefore, based on the 12 known breeding occurrences of the 
California red-legged frog within 1.3 miles (65 percent of the known dispersal distance) of the 
project site, the availability of suitable upland habitat throughout the project site, and the biology 
and ecology of the species, the Service believes that the California red-legged frog is highly 
likely to disperse, shelter, forage, and aestivate throughout the proposed project site. 
 
The Final EIR states that no California red-legged frogs were detected during protocol-level 
surveys conducted within the project site in 2018 and 2020 that focused on suitable non-breeding 
aquatic habitats within the project site (HELIX Environmental Planning, Inc. 2020b); Figure 1 
below shows the surveys were limited to the ephemeral stream along the edge of the project site. 
The Final EIR states that the protocol-level surveys were “derived” from the Service’s “Revised 
Guidance on Site Assessments and Field Surveys for the California Red-legged Frog” (Service 
2005) in which only a portion of the intermittent stream (4.37 acres/9,605 linear feet) and 
ephemeral stream (0.09 acre/577 linear feet) courses were surveyed. However, the County does 
not appear to have followed the Service’s “Revised Guidance on Site Assessments and Field 
Surveys for the California Red-legged Frog” (Service 2005) by submitting a site assessment to 
the Service prior to commencing the field surveys of aquatic habitats that are not suitable for 
breeding, yet is within less than one mile (0.63 mile west) of a known California red-legged frog 
breeding site that is hydrologically connected to Cayetano Creek and less than one mile from an 
additional 10 potential California red-legged frog breeding sites (K. Swaim, Swaim Biological 
Incorporated, in litt. 2020a). Otherwise, the Service would have likely informed the County that 
the survey proposal was not adequate to confirm the absence of the California red-legged frog 
from the project site due to the numerous breeding occurrences of the California red-legged frog 
within dispersal distance of the project site that were not included in the survey proposal.  
 
The proposed project site is dominated by upland habitats which the California red-legged frog 
utilizes for dispersing, foraging, sheltering, and aestivating. Therefore, protocol-level surveys 
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Figure 1. California red-legged frog and Central California tiger salamander occurrences and potential aquatic breeding habitat near the proposed 
project area (copied from Attachment C in K. Swaim, Swaim Biological Incorporated, in litt. 2020a).
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that focused on only a portion of the non-breeding aquatic habitats near the project site, and did 
not survey all known and potential breeding habitat within dispersal distance of the project site, 
would not necessarily detect California red-legged frog use of the upland habitats within the 
project site. As stated previously, there are at least 40 waterbodies within 1.3 miles of the 
proposed project site, 12 of which have confirmed breeding California red-legged frogs and an 
additional 19 have the potential to support breeding California red-legged frogs (Figure 1; K. 
Swaim, Swaim Biological Incorporated, in litt. 2020a). Thus, California red-legged frogs may 
have been utilizing one of the many other waterbodies near the project site that were not 
surveyed and then dispersed through the upland habitats of the project site undetected. 
Additionally, protocol-level surveys only provide a snapshot in time. The Service is aware of 
several recent instances in the San Francisco Bay Area in which protocol-level surveys 
conducted in one year did not find any California red-legged frogs, but then biological monitors 
observed California red-legged frogs within the same area the following year. Therefore, 
negative protocol-level surveys are not a guarantee that no California red-legged frogs will 
disperse through the project site in subsequent years during or after project construction, 
especially in areas like the proposed project site with numerous recent occurrences of California 
red-legged frogs within dispersal distance. This is one of the reasons why the Service’s 2005 
protocol-level survey guidance requests that a site assessment be submitted to the Service for 
review and comment before commencing protocol-level surveys. 
 
Any California red-legged frogs dispersing, sheltering, or aestivating within the project site are 
likely to be injured or killed during project-related activities involving ground disturbance (e.g., 
grading and trenching). The project applicant proposes to install wildlife exclusion fencing to 
minimize the potential for injuring and killing California red-legged frogs during construction. 
While the installation of wildlife exclusion fencing around the project site might reduce the risk 
of some California red-legged frogs being injured or killed during project construction activities 
within the project site, California red-legged frogs have been found injured or killed along the 
outside of wildlife exclusion fencing in other projects in the San Francisco Bay Area; the 
California red-legged frogs likely died after being injured trying to penetrate the fence or 
desiccated or got preyed upon because they were not able to find suitable cover while attempting 
to navigate their way around the fencing. The proposed project will install more than one mile of 
continuous wildlife exclusion fencing parallel to Cayeteno Creek (Figure 4.4.1 in the Final EIR). 
The installation of such a long barrier to California red-legged frog dispersal would be a form of 
harassment and harm under the Act that would likely require an incidental take permit. 
Additionally, it is highly likely that California red-legged frogs will encounter the long linear 
wildlife exclusion fencing and desiccate or be preyed upon before they can safely navigate their 
way around the project site. Wildlife exclusion fencing is also not 100 percent effective in 
excluding all California red-legged frogs from the project site since the exclusion fencing can be 
knocked over by cattle or blown over during a rain storm, and California red-legged frogs can 
enter the project site before fence repairs are completed. The applicant also proposes to conduct 
pre-construction surveys of the project site for any California red-legged frogs; however, any 
California red-legged frogs sheltering or aestivating in burrows underground or sheltering in 
vegetative cover are unlikely to be detected by the biological monitor and would be injured or 
killed during ground-disturbing activities. California red-legged frogs are also likely to be 
injured or killed by being run over by construction equipment and traffic.  

After construction, California red-legged frogs are likely to be harmed, injured, or killed due to 
the permanent removal of 14.44 acres of annual grassland habitat and 3.67 acres of dryland grain 
crop habitat that the frog utilizes for foraging, sheltering, aestivating, and dispersal. The 
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permanent removal of suitable upland habitat will increase the likelihood that any California red-
legged frogs dispersing through the project site will desiccate or be preyed on due to the lack of 
suitable burrows, vegetation, and other cover for sheltering. Upland habitats also provide an 
important source of food for post-metamorphic and adult California red-legged frogs. A study of 
the stable isotopic contents of post-metamorphic and adult California red-legged frogs found that 
90 percent of their diet was of terrestrial origin (Bishop et al. 2014). Therefore, the permanent 
loss of 14.44 acres of annual grassland and 3.67 acres of dryland grain crop foraging habitat will 
also harm the California red-legged frog through removal of habitat for its prey species.  

Central California Tiger Salamander 

There are many known occurrences of the Central California tiger salamander within the 
salamander’s 1.3-mile dispersal distance in every direction from the proposed project site (Figure 
1; CDFW 2020). Based on a review of multiple years of aerial photos (1993-2020), there are at 
least 40 waterbodies within 1.3 miles of the proposed project site, 15 of which are confirmed 
breeding sites for the Central California tiger salamander (Figure 1 copied from K. Swaim, 
Swaim Biological Incorporated, in litt. 2020a; CDFW 2020). The closest known Central 
California tiger salamander breeding site is 0.32 mile west of the closest proposed solar field and 
is on the Eagle Ridge Preserve (K. Swaim, Swaim Biological Incorporated, in litt. 2020a; G. 
Erickson, CDFW, in litt. 2020; California Natural Diversity Database (CNDDB) occurrence 
number 1374, CDFW 2020). Also less than one mile to the east of the project site, over 110 
Central California tiger salamanders were found between October 2017 and mid-February 2018 
on the site of another project; the area where the Central California tiger salamanders were found 
was characterized as ruderal and “dryland farmed” similar to the proposed project site (G. 
Erickson, CDFW, in litt. 2020). There are an additional 10 ponds with a suitable hydroperiod to 
support Central California tiger salamander breeding within 0.50 mile of the project site in 
multiple directions. There are two potentially suitable breeding ponds within 250 feet of the 
proposed project’s ground-disturbance footprint (K. Swaim, Swaim Biological Incorporated, in 
litt. 2020a). Given the numerous Central California tiger salamander detections within 1.3 miles 
of the proposed project site, the availability of suitable dispersal and upland refugia habitat 
throughout the project site, and the lack of protocol-level surveys demonstrating the absence of 
the Central California tiger salamander from the project site, the Service believes the Central 
California tiger salamander is highly likely to occur within the project site. No barriers to Central 
California tiger salamander movement are present between the site and any of the known or 
potential breeding ponds. The project site is surrounded by undeveloped rangeland and dryland 
farming agricultural land of a type that is well documented to provide high quality upland habitat 
for the Central California tiger salamander. According to the EIR, there are many ground squirrel 
burrows in the northern most field (north of Manning Road) and along the Cayetano Creek and 
creek tributary corridors both on and immediately adjacent to the entire length of the western 
side of the project area south of Manning Avenue, but minimal in other areas. Central California 
tiger salamanders also use gopher burrows and other upland refugia that are not necessarily 
detectable, and even a few ground squirrel burrows can represent substantial and significant 
underground refugia for Central California tiger salamanders (K. Swaim, Swaim Biological 
Incorporated, in litt. 2020a).  
 
The Final EIR states that the Central California tiger salamander is not likely to occur within the 
project area due to poor quality habitat that is used for dryland farming, disked, and/or used for 
“intensive agriculture.” However, an analysis of air photos of the proposed project site show that 
the “central sections” of the proposed project site have only been used for grazing since the late 
1990s (K. Swaim, Swaim Biological Incorporated, in litt. 2020c). Cattle grazing is a highly 



Andrew Young 6 

compatible land use for the Central California tiger salamander and is an important land 
management tool for enhancing upland habitat for the Central California tiger salamander. The 
only other land use on the proposed project site and vicinity is hay production (K. Swaim, Swaim 
Biological Incorporated, in litt. 2020c). Hay production may disturb some burrows when the site 
is occasionally tilled but does not preclude the occurrence of and use of the site by the Central 
California tiger salamander. Central California tiger salamanders can disperse across tilled fields 
and hay stubble, and small mammals can recolonize the site and dig out and create new burrows 
for the Central California tiger salamander to use. In fact, Central California tiger salamander 
surveys along a Pacific Gas and Electric Company pipeline project within 0.7 mile east of the 
proposed Aramis Solar Project site found 94 Central California tiger salamanders between 
October 2018 and April 2019 in a mix of annual grasslands and disked and tilled agricultural 
fields similar to the proposed project site (CNDDB occurrence number 1370, CDFW 2020). 
Therefore, the disking of agricultural fields and hay production does not preclude the Central 
California tiger salamander from occurring at the project site. The enclosed air photos show the 
land use history for the nearby Pacific Gas and Electric Company pipeline project site between 
2005 and 2020 overlain with the point data for the 94 Central California tiger salamander 
observations that occurred between October 2018 and April 2019 within 0.7 mile east of the 
proposed Aramis Solar Project site (K. Swaim, Swaim Biological Incorporated, in litt. 2020b). 
The series of enclosed air photos clearly show that many Central California tiger salamanders 
may occur within a site that is farmed and frequently disked and used for hay production like the 
proposed Aramis Solar Project site. Additionally, the 94 Central California tiger salamanders 
recently found at the Pacific Gas and Electric Company pipeline project site could easily disperse 
the 0.7-mile distance to the proposed project site due to the lack of barriers to dispersal, and 
Central California tiger salamanders may disperse twice that distance. Therefore, the Service 
believes that based on the similar habitat conditions of the proposed project site and the nearby 
Pacific Gas and Electric Company pipeline project site, and the proximity to many known 
occurrences of the Central California tiger salamander within the salamander’s 1.3-mile dispersal 
distance, that the Central California tiger salamander is highly likely to occur throughout the 
410-acre proposed project site.  
 
The Final EIR states on page 98:  
 

No CTS [Central California tiger salamanders] were observed on or adjacent to the 
project site during any biological surveys, including two full seasons (16 surveys) of 
protocol surveys for CRLF [California red-legged frog], which were conducted by 
individuals with federal recovery permits for CTS (Stephen Stringer, Jennifer Gonterman, 
Patrick Martin) . . . . Potential dispersal by CTS could occur on or adjacent to the site, 
primarily within and adjacent to Cayetano Creek and its tributaries. However, no CTS 
were observed during protocol surveys for CRLF, several of which were conducted 
during light rain events to target amphibians moving through uplands. For the foregoing 
reasons, BIO-2b is considered to be feasible. With implementation of the mitigation 
measures prescribed in the Draft EIR, the proposed project is not anticipated to result in 
take of a protected species or require authorization under federal or state incidental take 
permit or require compensatory mitigation (p. 98 in HELIX Environmental Planning, Inc. 
2020b).  
 

However, the habitat assessment conducted for Central California tiger salamander aquatic 
breeding habitat and protocol-level surveys conducted for the California red-legged frog are not 
adequate to prove the absence of the Central California tiger salamander from the proposed 
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project site. The Central California tiger salamander spends the majority of its life underground 
appearing above ground only on a few rainy fall or winter nights during its entire life when it 
may migrate to ponds as far as 1.3 miles away to breed. Central California tiger salamanders are 
only known to be active on the surface of terrestrial habitat (1) during juvenile dispersal into the 
uplands and adult breeding during fall and winter rain events and (2) when metamorphs emerge 
from breeding ponds in the spring and summer (Searcy and Shaffer 2011). Surveys conducted 
for the California red-legged frog during light rain events are not sufficient to detect Central 
California tiger salamanders and do not meet the requirements of a protocol-level survey for the 
Central California tiger salamander. The surveys were also limited to only stream courses in two 
locations: Survey Location 1 Intermittent Stream (4.37 acres/9,605 linear feet) and Survey 
Location 2 Ephemeral Stream (0.09 acre/577 linear feet). These surveys are not adequate in 
geographic extent, seasonal timing, weather conditions, or specific to methods to detect the 
Central California tiger salamander (e.g. pitfall traps). 
 
The Final EIR states that implementation of mitigation measure BIO-2b is sufficient to prevent 
the incidental take of the Central California tiger salamander. Mitigation measure BIO-2b states:   
 

If any life stage of CRLF and/or CTS (e.g., egg, egg mass, larvae, tadpole, juvenile, or 
adult) is detected within the project site during any surveys or monitoring for the project 
during construction or decommissioning, USFWS and CDFW shall be notified within 48 
hours. The biologist shall monitor the CRLF or CTS to make sure the amphibian is not 
harmed and that it leaves the site on its own and does not return. Handling of listed 
species without a take permit pursuant to the FESA is not allowed. 
 

The Service disagrees with the assertion that implementation of mitigation measure BIO-2b is 
sufficient to prevent the incidental take of the Central California tiger salamander because pre-
construction surveys for the Central California tiger salamander are not likely to detect any 
Central California tiger salamanders that are likely to be within the project site underground. 
Any Central California tiger salamanders sheltering underground are likely to be injured or killed 
during ground disturbing activities (e.g. grading and trenching) and would not be detected by the 
biological monitor. 
 
The Final EIR states on page 99:  
 

Based on the results of numerous biological surveys including thorough habitat 
assessments by CTS and CRLF permitted biologists, there is minimal upland habitat for 
CTS and CRLF on the site and CTS and CRLF use of the site is expected to primarily be 
limited to the proximity of Cayetano Creek. Mammal burrows are scarce on the central 
parcel on the project site being limited to cracks in the clay soil or in California ground 
squirrel burrows primarily located in the northern parcel north of Manning Road or 
adjacent to the site along Cayetano Creek. For the foregoing reasons, this work window 
recommended in BIO-2c, in conjunction with the other measures for CTS and CRLF, are 
considered adequate to avoid take of CTS and CRLF. In addition, limiting activities 
within 200 feet of the creek, as required by BIO-2c and 2d is adequate to protect CTS and 
CRLF because the species is not known to occur on-site following two years of protocol 
level surveys for CRLF, and the site does not contain suitable breeding habitat for CRLF 
or CTS. 
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As noted in the comment, MM BIO-2f does prescribe the installation of temporary 
exclusion fencing along the boundary of the project site by October 15th of the year prior 
to commencement of construction and decommissioning. The proposed temporary 
exclusion fencing is designed to allow any CRLF or CTS potentially using the project site 
for upland refugia to leave the project site to access breeding habitat, but not return. The 
fence will be made of a material that does not allow amphibians to pass through but 
provides one-way exit holes to avoid inadvertent trapping of any amphibians, and the 
bottom will be buried to a depth of two inches so that frogs cannot crawl under the fence. 
To avoid entanglement of amphibians and other wildlife, the use of plastic monofilament 
netting is prohibited. Exclusion fencing shall be removed within 72 hours of the 
completion of work. Installation of the temporary exclusion fencing is not anticipated to 
result in take of a protected species or require authorization under federal and state 
permits (p. 99 in HELIX Environmental Planning, Inc. 2020b). 
 

However, the Service believes that the proposed pre-construction surveys in mitigation measure 
BIO-2b, the limiting of activities within 200 feet of the creek in mitigation measure BIO-2c, and 
the installation of temporary exclusion fencing in mitigation measure BIO-2f are not sufficient to 
avoid the incidental take of the Central California tiger salamander. As stated previously, 
biological monitors are unlikely to detect Central California tiger salamanders during pre-
construction surveys because the salamander spends the majority of its life underground and  
may not be visible even if the biological monitor were to use a burrow scope. The limiting of 
activities within 200 feet of the creek is unlikely to avoid Central California tiger salamanders 
that may occur in suitable upland habitat throughout the 410-acre project site. Central California 
tiger salamanders migrate and disperse over land to and from breeding habitat (there is no 
evidence that they rely on aquatic habitat for dispersal); therefore, there is no evidence to support 
the statement that limiting activities to within 200 feet of the creek would avoid Central 
California tiger salamanders. Central California tiger salamanders may disperse up to 1.3 miles 
through uplands from breeding habitat (e.g. stock ponds, seasonal wetlands, pools in ephemeral 
drainages); therefore, it is unlikely that Central California tiger salamanders would remain within 
200 feet of the ephemeral drainage. Suitable breeding habitat for the Central California tiger 
salamander occurs within dispersal distance in every direction from the proposed project area 
(Figure 1); therefore, Central California tiger salamanders may occur throughout the 410-acre 
project area. 

The proposed installation of wildlife exclusion fencing with one-way exit funnels prior to the 
start of the wet season is unlikely to exclude all Central California tiger salamanders from the 
project site because not all Central California tiger salamanders leave their burrows every year to 
migrate to breeding ponds. While individuals may survive for more than 10 years, Central 
California tiger salamanders breed only once or twice during their lifetime (Trenham et al. 2000, 
2001). Immature Central California tiger salamanders may not migrate to a breeding pond and 
instead remain in the upland until they sexually mature, which could be 2-5 years (Trenham et al 
2000; Shaffer et al. 1993). Therefore, even after the installation of wildlife exclusion fencing 
around the project site, all immature Central California tiger salamanders and many adult Central 
California tiger salamanders would still remain in the uplands within the project site and would 
be undetected in a pre-construction survey. At a construction site at the Concord Naval Weapons 
Station in Contra Costa County, Central California tiger salamanders continued to appear every 
year for nine years within the work site even after being surrounded by wildlife exclusion 
fencing. The project proposes to bury the wildlife exclusion fencing two inches underground; 
however, even burying the wildlife exclusion fencing six inches underground is not sufficient to 
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completely exclude the Central California tiger salamander from entering the project site which 
may travel via subterranean burrow complexes underneath the exclusion fencing. Therefore, it is 
highly likely that some Central California tiger salamanders will remain in the uplands within the 
project site and be injured or killed during project-related ground disturbing activities (e.g. 
grading and trenching).  

While the installation of wildlife exclusion fencing around the project site might prevent many 
Central California tiger salamanders from entering the project site, the Service is aware of 
multiple incidents in which Central California tiger salamanders have been found dead along the 
outside of wildlife exclusion fencing. In one project in Alameda County, dozens of Central 
California tiger salamanders were found dead along the outside of wildlife exclusion fencing. 
The Central California tiger salamanders were thought to have died after being injured trying to 
penetrate the fencing or desiccated or were preyed upon because they were not able to find 
suitable cover while attempting to navigate their way around the fencing. Therefore, the 
installation of wildlife exclusion fencing is not guaranteed to prevent the injury or mortality of 
Central California tiger salamanders. Long, linear continuous sections of wildlife exclusion 
fencing increase the likelihood of negative interactions between Central California tiger 
salamanders and the exclusion fencing. The proposed project will install more than one mile of 
continuous wildlife exclusion fencing parallel to Cayeteno Creek (Figure 4.4.1 in the Final EIR). 
The installation of such a long barrier to Central California tiger salamander dispersal would be a 
form of harassment and harm under the Act that would likely require an incidental take permit. 
Additionally, it is highly likely that Central California tiger salamanders will encounter the long 
linear wildlife exclusion fencing and desiccate or be preyed upon before they can safely navigate 
their way around the project site. Wildlife exclusion fencing is also not 100 percent effective in 
excluding all Central California tiger salamanders from the project site since the exclusion 
fencing can be knocked over by cattle or blown over during a rain storm, and Central California 
tiger salamanders can enter the project site before fence repairs are completed (G. Erickson, 
CDFW, in litt. 2020). CDFW reports that: 

there are several CESA [California Endangered Species Act] permitted projects in 
Alameda County that have found [Central California tiger salamander] eggs and larvae 
inside the exclusion fencing on the Project site after the site had been mass graded. It is 
thought that the tiger salamanders entered the site during a rain event after part of the 
fence blew down, which allowed them to deposit eggs in ponded water (p. 5 in G. 
Erickson, CDFW, in litt. 2020). 

Monitoring for the Golden Hills Wind Energy Facility Repowering Project in Alameda County 
reported the mortality of 67 Central California tiger salamanders along the project’s wildlife 
exclusion fencing in 2015 during a six-month period during the spring and summer (CH2MHill 
2016). CDFW describes below the mortality of Central California tiger salamanders along the 
exclusion fencing: 

It is incorrect to assume that escape funnels will always be used by every tiger 
salamander attempting to leave the site and that all tiger salamanders on the site will even 
attempt to leave. CDFW has documented instances on project sites where exclusion 
fencing with exit funnels were not used by tiger salamanders. In May, biological 
monitors began finding desiccated salamanders along the exclusion fence. Even after 
corrective measures were in place (installation of pit fall traps), by the end of the project 
(10 months later), they had observed 1,000 tiger salamanders and had relocated 947 tiger 
salamanders with a mortality of 67 individuals (p. 5 in G. Erickson, CDFW, in litt. 2020). 
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The Final EIR proposes in mitigation measure BIO-1l the use of erosion control measures such 
as coconut coir matting or tackified hydroseeding compounds instead of plastic monofilament 
netting which can entangle Central California tiger salamanders and other wildlife. However, 
Central California tiger salamanders have been found stuck within other erosion control 
materials such as straw wattles. Therefore, the avoidance of the use of plastic monofilament 
netting does not guarantee that Central California tiger salamanders will not become stuck or 
entangled in other erosion control materials. 

After construction, Central California tiger salamanders are likely to be harmed, injured, or killed 
due to the permanent removal of 14.44 acres of annual grassland and 3.67 acres of dryland grain 
cropland dispersal and upland refugia habitat that will increase the likelihood that any Central 
California tiger salamanders dispersing through the project site will desiccate or be preyed upon 
due to the lack of suitable burrows and other cover for shelter.  

San Joaquin Kit Fox 

As stated in the EIR, the California Natural Diversity Database reports several occurrences of the 
San Joaquin kit fox within 5 miles of the action area with the nearest occurrence 2.7 miles to the 
north of the project site (CDFW 2020). Suitable dispersal, foraging, and denning habitat occurs 
throughout the action area. Therefore, the Service believes that the San Joaquin kit fox is likely 
to occur within the action area and be harmed by the permanent loss of 14.44 acres of annual 
grassland and 3.67 acres of dryland grain crop dispersal, foraging, and denning habitat.  

The Final EIR states for mitigation measure BIO-5b: 

If avoidance of the potential dens is not feasible, the following measures are required to 
avoid potential adverse effects to the San Joaquin kit fox: 

• If the qualified biologist determines that potential dens are inactive, the biologist shall 
excavate these dens by hand with a shovel to prevent foxes from re-using them during 
construction. 

• If the qualified biologist determines that a potential non-natal den may be active, an 
on-site passive relocation program may be implemented with prior concurrence from 
the USFWS and CDFW. This program shall consist of excluding San Joaquin kit 
foxes from occupied burrows by installation of one-way doors at burrow entrances, 
monitoring of the burrow for one week to confirm usage has been discontinued, and 
excavation and collapse of the burrow to prevent reoccupation. After the qualified 
biologist determines that the San Joaquin kit foxes have stopped using active dens 
within the project boundary, the dens shall be hand-excavated with a shovel to 
prevent reuse during construction with prior concurrence from USFWS and CDFW 
(pp. ES-25-ES-26 in HELIX Environmental Planning, Inc. 2020b). 

While the excavation and destruction of potential San Joaquin kit fox dens and implementation 
of an on-site passive relocation program might reduce the potential for killing the San Joaquin kit 
fox, the destruction of potential dens or excluding the San Joaquin kit fox from active non-natal 
dens would be considered harass and harm of the San Joaquin kit fox under the Act. Therefore, 
the proposed excavation and destruction of potential San Joaquin kit fox dens and 
implementation of an on-site passive relocation program would require an incidental take permit 
from the Service.  
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The Draft EIR states in San Joaquin kit fox mitigation measure BIO5c(k):  

The Sacramento Fish and Wildlife Office and CDFW shall be notified in writing within 
three working days of the accidental death or injury to a San Joaquin kit fox during 
project related activities. Notification must include the date, time, and location of the 
incident or of the finding of a dead or injured animal and any other pertinent information 
(p. ES-29 in HELIX Environmental Planning, Inc. 2020a). 

However, the injury or mortality of a San Joaquin kit fox would be a violation of the Act without 
an incidental take permit from the Service such as through a biological opinion under Section 7 
of the Act or a Habitat Conservation Plan under Section 10 of the Act. Therefore, the project 
applicant should request an incidental take permit from the Service if the potential for injury or 
death of a San Joaquin kit fox is anticipated. 

East Alameda County Conservation Strategy 

The proposed project site is located within the Conservation Zone 4 of the Eastern Alameda 
County Conservation Strategy (EACCS) (ICF International 2010, Service 2012). The EACCS 
provides a baseline inventory of biological resources and conservation priorities to be utilized by 
local agencies and resource agencies during project-level planning and environmental permitting. 
It was designed to convey project-level permitting and environmental compliance of the federal 
and state endangered species acts, California Environmental Quality Act, National 
Environmental Policy Act, and other applicable laws for all projects within the study area with 
impacts on biological resources. The EACCS was a joint effort including, but not limited to, the 
cities of Pleasanton, Dublin, and Livermore; Zone 7, the County, East Bay Regional Park 
District, the Service, and CDFW. The EACCS is intended to support and streamline the 
permitting process. The EACCS does not create new regulations or change the process by which 
a project applicant obtains permits for authorization to impact biological resources, but it has, in 
fact, been accepted as a guidance document by several agencies including the Service and 
CDFW. 

Several of the species likely to be adversely affected by the proposed project are included as 
focal species in the EACCS, such as the federally listed California red-legged frog, Central 
California tiger salamander, and San Joaquin kit fox. The EACCS mitigation guidance sections 
(Chapter 3) for the California red-legged frog, Central California tiger salamander, and San 
Joaquin kit fox and its associated Programmatic Biological Opinion all include mitigation in the 
form of habitat conservation for the permanent loss and temporary disturbance of listed species 
habitat when it cannot be avoided. To be consistent with the EACCS and to offset permanent 
habitat loss or temporary habitat disturbance, the proposed project should include permanent 
habitat conservation as a mitigation measure. 

Conclusion 

Based on our review of the EIR, the Service believes that the proposed project is likely to result 
in the “take” of the federally listed California red-legged frog, Central California tiger 
salamander, and San Joaquin kit fox. Therefore, the Service recommends that the project 
applicant acquire an incidental take permit either through Section 7 of the Act (if a Federal nexus 
exists) or through Section 10 of the Act (i.e. a Habitat Conservation Plan). If the proposed 
project will require a permit from the U.S. Army Corps of Engineers, the Service recommends 
that the project applicant request that the proposed project be appended to the Programmatic 
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Biological Opinion for the EACCS and incorporate all of the avoidance and minimization 
measures and mitigation strategy in the EACCS (ICF International 2010, Service 2012). If there 
is no Federal nexus for the proposed project, then the Service recommends that the project 
applicant seek an incidental take permit under Section 10 of the Act and that the Habitat 
Conservation Plan developed for the proposed project incorporate the avoidance and 
minimization measures and mitigation strategy in the EACCS and its associated Programmatic 
Biological Opinion.  

If you have any questions regarding this letter, please contact Joseph Terry, Senior Biologist 
(joseph_terry@fws.gov) or at (916) 943-6721 or Ryan Olah, Coast Bay Division Chief 
(ryan_olah@fws.gov), at (916) 414-6623. 

Sincerely,  

Ryan Olah 
Coast Bay Division Chief 

 
Enclosure 
 
ec:  
Marcia Grefsrud, California Department of Fish and Wildlife, Fairfield, California  
Brenda Blinn, California Department of Fish and Wildlife, Fairfield, California 
Anika Campbell-Belton, Alameda County Community Development Department, Hayward, 
California 
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